Recalibrating after Kiobel: Evaluating the Utility of the Racketeer Influenced and Corrupt Organizations Act ("RICO") in Litigating International Corporate Abuse INTRODUCTION By almost any account, September 17, 2010 was a trying day for public interest lawyers. Decades after the Alien Tort Statute ("ATS") had become a robust tool for bringing claims for international violations in U.S. courts, 14 the Second Circuit ruled in Kiobel v. Royal Dutch Petroleum that corporations cannot be held liable for torts in violation of the law of nations under the ATS. 15 Rulings by the D.C. Circuit 16 and the Seventh Circuit 17 quickly breathed new life into the debate, prompting the Supreme Court to grant certiorari and resolve the split. But definitive answers were slow to arrive. On March 5, 2012, the Supreme Court took the unusual step of asking the parties to return with expanded arguments. 18 It called upon parties to address the following question in a revised round of briefing: "Whether and under what circumstances the Alien Tort Statute, 28 U.S.C. § 1350, allows courts to recognize a cause of action for violations of the law of nations occurring within the territory of a sovereign other than the United States." 19 The reverberations are already apparent. While the ATS had previously allowed litigators to bring civil actions in U.S. courts for a small range of violations against the law of nations, if the Second Circuit's ruling prevails, corporate entities will be largely out of reach. In fact, given the nature of the Court's March 5th order, the ramifications may be even more expansive: the Alien Tort Statute may be seriously circumscribed even in its applicability to non-corporate actors. Accordingly, as the parties in Kiobel push forward, litigators in the broader community appear to be undergoing a recalibration-a search for alternative vehicles by which to sustain 14 The ATS had existed for over 200 years, yet the statute had received little attention until 1976, when a team of enterprising lawyers employed the device on behalf of a Paraguayan client seeking justice for the torture and murder of her husband. Their efforts led to the landmark decision, Filártiga v. Peña-Irala, which expressly enabled the victims of international rights violations to bring civil actions in U.S. federal courts. 630 F.2d 876 (2d Cir. 1980 [C] ontrary to . . . the Second Circuit, we join the Eleventh Circuit in holding that neither the text, history, nor purpose of the ATS supports corporate immunity for torts based on heinous conduct allegedly committed by its agents in violation of the law of nations."). 17 See Flomo v. Firestone, 643 F.3d 1013, 1017 (7th Cir. 2011) ("All but one of the cases at our level hold or assume (mainly the latter) that corporations can be liable [under the ATS]"). 18 Order In Pending Case, 565 U.S. __ (Mar. 5, 2012) (available at http://sblog.s3. amazonaws.com/wp-content/uploads/2012/03/10-1491-order-rearg-3-5-12.pdf). 19 Id.
the momentum in litigating corporate involvement in extraterritorial abuses. If the Supreme Court endorses the Second Circuit's ruling on the issue, or if it limits the ATS more broadly, the search for alternatives will develop a renewed sense of urgency. While practitioners may struggle to find a vehicle with the same potency as the ATS, litigators have highlighted the Racketeer Influenced and Corrupt Organizations Act ("RICO") as a potential alternative. 20 Although originally structured as a domestic device to combat organized crime, over the past decade RICO has been deployed increasingly often in litigation concerning international corporate abuse. 21 The analysis herein seeks to explore the unexamined question of whether RICO could one day prove a useful surrogate for ATS litigation. A thorough analysis of RICO's structure, evolution in domestic case law, and burgeoning use in cases concerning international activity, reveals that despite RICO's intuitive appeal, it is a limited tool for litigating against corporate abuse abroad. Although RICO offers several structural and remedial options that are helpful to litigators-particularly for plaintiffs who have alleged economic claims, such as injury to business or property-RICO's disadvantages outweigh these benefits. The Act provides a generally narrow set of remedial options, is hamstrung by a more onerous test of extraterritorial jurisdiction than that of its ATS counterpart, and-based on the trajectory of domestic case lawwill likely be of limited help in avoiding the complicated choice of law issues which remain a part of ATS litigation. These findings will remain true regardless of the way Kiobel is resolved by the Supreme Court. As a result, RICO claims are best used, if at all, as an adjunct tactic to ATS litigation, rather than as the primary thrust of legal strategy.
A. The Evolution of ATS Litigation and the Search for New Methods
Although Kiobel has given the search for alternative litigation strategies new urgency, the trend was well underway before the Second Circuit's decision. Almost two decades after the resurrection of the ATS enabled the victims of international human rights violations to bring civil actions in federal courts, 22 24 Second, corporate-based ATS litigation hinges more often on proving a company's complicity in torts, rather than ascribing fault for the direct perpetration of crimes. This process requires parsing a complicated and largely unresolved choice of law question; 25 and, in turn, proving the existence of the requisite mental state associated with that standard. 26 In particular, courts have split on whether to employ a purposefulness standard in cases involving international accomplice liability, or whether knowledge should suffice as the requisite mental state.
27

B. Exploring RICO as a Potential Alternative
Originally designed as a legislative response to the growing problem of organized crime, RICO has since been used to target the criminal activities of unions, 28 abortion protest groups, 29 and a wide range of corporate entities. 30 The well-documented flexibility of RICO as a tool for ascribing liability to individuals who are removed from the direct perpetration of crimes has led some commentators to suggest that the Act may be an appropriate vehicle by which to pursue corporate involvement in international abuses.
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The contours of this analysis include four parts. Part I explores the congressional history and statutory language of RICO, as well as some of the reasons why RICO's structure lends itself to an intuitive, if ultimately misguided, application to multinational corporate abuses. My assessment in this Part focuses largely on RICO's positive characteristics in pursuing the type of claims often involved in ATS litigation. It also provides context for why the decision regarding whether to employ RICO in such circumstances is not straightforward, and worthy of exploration. Part II explores the evolution of RICO in domestic litigation, and illustrates that although RICO is well designed for litigation against corporate defendants, domestic case law has substantially limited the Act's remedial offerings. Part III examines RICO's use in litigation regarding international abuses, and the considerable difficulties involved in establishing extraterritorial jurisdiction under RICO. Finally, Part IV assesses the potential value of RICO as a method of avoiding the more complicated choice of law debate regarding complicity liability. It concludes that based on domestic jurisprudence, RICO is unlikely to allow for a more direct avenue of ascribing liability, leaving litigators once again embroiled in the choice of law debate which continues to frustrate ATS litigation. 
A. RICO's Congressional History
In 1970, Congress passed RICO as a response to the growing domestic problem of organized crime. The Act was designed to prohibit "conducting or conspiring to conduct the affairs of an enterprise engaged in (or whose activities affect) interstate commerce 'through a pattern of racketeering activity.'" 32 The political impetus behind RICO is expressly depicted in the congressional record at the time: "Congress finds that organized crime in the United States is a highly sophisticated, diversified, and widespread activity that annually drains billions of dollars from America's economy by unlawful conduct and the illegal use of force, fraud, and corruption." 
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[Vol. 15:443 parent deficiencies: "organized crime continues to grow because of defects in the evidence-gathering process of the law inhibiting the development of the legally admissible evidence necessary to bring criminal and other sanctions or remedies to bear on the unlawful activities of those engaged in organized crime and because the sanctions and remedies available to the Government are unnecessarily limited in scope and impact." 34 In short, the federal justice system was grappling with a new species of criminal entity-one in which key decision makers were largely removed from the groundlevel crimes which their organizations perpetrated. As a result, a new legislative device, replete with the capacity to link multiple parties together in the form of an "enterprise," and able to identify "patterns of activity," became necessary to counteract the threat. As will be explained, these characteristics are an important part of understanding why RICO has generated appeal as one method of litigating against multinational corporations.
Debate continues regarding the original intent behind RICO's extraterritorial applicability, and also the intended scope of its remedial possibilities, both of which are addressed later in this analysis. For now, however, it bears mentioning that from a structural perspective, the congressional intent underlying RICO does appear to align with the Act's use in litigation against multinational corporate defendants. One of Congress's primary goals was to bridge the evidentiary distance between the decision makers and the crimes themselves. This problem continues to frustrate litigators in pursuing claims against corporate defendants abroad, which, given the contractual nature of most of their activities, are more likely to be peripherally, rather than directly, involved in the perpetration of the alleged crimes.
B. Statutory Language
Even before RICO's evolution into a tool for litigation beyond traditional notions of organized crime, the plain language of the statute provides several potent enforcement mechanisms for ascribing liability. RICO outlines four substantive violations: the first three define the substantive offenses of the Act, and the fourth makes it a crime to conspire to violate any of the three preceding.
35
Subsections (a) and (b) are primarily aimed at the tendency for organized crime to take over otherwise legitimate businesses. 36 As a 34 Id. 
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result, although these sections have been used in some litigation against corporate defendants, they are more appropriate as a means of targeting crime syndicates-i.e., wholly illegitimate enterprises-which are attempting to influence or acquire otherwise legitimate businesses. The third subsection, however, works in reverse. Rather than focus on the illegal takeover of a business, it applies when a business-or an employee of the business-begins to conduct its affairs in a way that qualifies as racketeering. It states in part that "[i]t shall be unlawful for any person employed by or associated with any enterprise . . . to conduct or participate, directly or indirectly, in the conduct of such enterprise's affairs through a pattern of racketeering . . . ." 37 In this regard, "section 1962(c) aims at corruption of the enterprise from within." 38 To that end, subsection (c) provides a more obvious tool by which to target corporations engaged in international abuses. When an employee of a multinational firm with otherwise legitimate business practices begins to conduct her work using, or conspiring to use, methods which qualify as racketeering, the possibility of a RICO violation surfaces.
C. Predicate Offenses-What Counts as "Racketeering"?
As far as what constitutes racketeering, subsection 1961 of the Act provides a lengthy and specific list. Racketeering activity "means . . . any act or threat involving murder, kidnapping, gambling, arson, robbery, bribery, extortion, or dealing in obscene matter . . . [or controlled substances], which is chargeable under State law and punishable by imprisonment for more than one year received any income derived, directly or indirectly, from a pattern of racketeering activity or through collection of an unlawful debt . . . to use or invest, directly or indirectly, any part of such income, or the proceeds of such income, in acquisition of any interest in, or the establishment or operation of, any enterprise." Id. § 1962(a). Subsection (b) takes this regulation one step further, prohibiting the direct acquisition of a business through racketeering, rather than the indirect investment of illegally obtained funds. It states in part that "[i]t shall be unlawful for any person through a pattern of racketeering activity or through collection of an unlawful debt to acquire or maintain, directly or indirectly, any interest in or control of any enterprise which is engaged in, or the activities of which affect, interstate or foreign commerce." Id. § 1962(b) . Combined, these subsections prevent organizations both from laundering illegally obtained profits through the acquisition of legitimate businesses, and also from obtaining legitimate businesses through more assertive means (via coercion, threats, or pressure regarding "unlawful debts," for example). 37 Id . § 1962(c With an eye toward the Act's potential applicability in cases against multinational corporations, the intuitive appeal is once again understandable. Many of the claims that have been brought under ATS cases (and other human rights litigation) are featured as predicate offenses under RICO as well. Specifically, the acts of murder, robbery, bribery, extortion, obstruction of criminal investigations, and transportation of stolen property are all either forms of international human rights abuses, or activities which take place frequently in the context of such abuses.
These advantages, however, are tempered somewhat by RICO's requirement that there be a "pattern" of racketeering activity. Section 1961 of the Act defines a "pattern of racketeering activity" as requiring "at least two acts of racketeering activity, one of which occurred after the effective date of this chapter and the last of which occurred within ten years (excluding any period of imprisonment) after the commission of a prior act of racketeering activity." 41 The flexibility of the pattern requirement is in keeping with Congress's larger intention to create a dynamic and functional law enforcement tool. Recent court rulings, however, have provided some limitations regarding how far the concept can be stretched. Courts have looked in particular for both a numeracy variable (how many times has the action taken place?), and a qualitative relatedness variable (do the acts have some sort of common relationship?). 42 In Sedima v. Imrex Co., the Supreme Court established "that while two acts are necessary, they may not be sufficient." 43 On the other hand, there also need not be a temporal separation between the acts. In United States v. Indelicato, the Second Circuit Court of Appeals held that in some circumstances a pattern of activity "may be found. . . in the simultaneous commission of like acts 39 18 U.S.C. § 1961(a) (2006). 40 Id. 41 Id. 42 Robert Weisberg provides a comprehensive discussion of the vagaries associated with defining a pattern which meets the concepts of both continuity and relatedness. See KAPLAN, WEISBERG & BINDER, supra note 38, at 9. 43 Sedima v. Imrex Co., 473 U.S. 479, 496 n.14 (1985) .
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for similar purposes against a number of victims." 44 The Supreme Court's ruling in H.J. Inc. v. Northwestern Bell Co. added much needed clarity when it articulated a six-step process to identify when continuity and relatedness were both present. 45 The test continues to allow litigators substantial flexibility, and has reduced confusion regarding how best to identify a pattern. To determine the qualitative relationship component of the pattern, the test allows litigators to prove merely that the acts are "related to an external organizing principle."
46 Equally important, with regard to the quantitative component, the ruling appears to leave the Indelicato standard largely intact. That is, if a threat of continuity can be inferred from acts that occurred simultaneously, the requisite continuity component has been met and the existence of a pattern can still be established.
In the context of the difficulties that ATS litigators have faced, the predicate offenses enumerated under RICO are once again understandably appealing. The Act, by contrast to the ATS, provides a lengthy and specific list of violations that fall under its purview. Moreover, the evolution of domestic case law has continued to allow great flexibility in establishing a "pattern"-so much so that a pattern may be established via the simultaneous occurrence of acts which feature only some relation to an "external organizing principle."
D. The Flexibility of the Term "Enterprise" as Applied to Corporate Defendants
Finally, a lengthy precedential history places a range of corporations and corporate activity well within RICO's reach. 47 Much of this can be traced to the flexibility of the term "enterprise." 48 § 1962 (2006) . As recent scholarship has noted, enterprise is used in at least four different ways in Section 1962 alone: it is, in various contexts, a "prize," an "instrument," a "victim," and a "perpetrator." See e.g., Blakey, supra note 7, at 307-25; Blakey, supra note 11, at 341; Blakey & Gettings, supra note 11, at 1009. Section 1961 provides a list of groups which fall under the definition, which "includes any individual, partnership, corporation, association, or other legal entity, and any union or group of individuals associated in fact although not a legal entity." 18 U.S.C. § 1961 (2006) . As denoted by the term "includes," Congress appears to have intended that this be an illustrative rather than exhaustive list. 51 it nevertheless resisted calls to curb the Act's application. In overturning the lower court's ruling, the Court interpreted congressional intent expansively:
[C]ongress wanted to reach both 'legitimate' and 'illegitimate' enterprises. The former enjoy neither an inherent incapacity for criminal activity nor immunity from its consequences. The fact that § 1964(c) is used against respected businesses allegedly engaged in a pattern of specifically identified criminal conduct is hardly a sufficient reason for assuming that the provision is being misconstrued.
52
The court based this evolution largely on the "breadth of the predicate offenses" which included such corporate-oriented activities as "wire, mail and securities fraud."
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The Court's expansive interpretation in Sedima was once again based on both the intentions of Congress in enacting RICO, and also the inference to be drawn from Congress's use of a wide list of predicate offenses to constitute racketeering. This precedential history has enabled litigators to employ RICO as a potent tool for domestic litigation against corporate defendants. As the following parts depict, however, RICO's intuitive structural appeal is eventually outweighed by other limitations. In particular, the Act's limited remedial advantages, burdensome requirements for extraterritorial jurisdiction, and inability to avoid the complex choice of conspiracy law debate, all serve to frustrate the Act's utility in litigating against corporate multinationals. As noted, the application of RICO has become more expansive, reaching beyond traditional notions of organized crime to a variety of conceptions of criminal enterprise. Despite these advantages, however, the scope of RICO's civil remedies has received a much narrower interpretation by U.S. courts. The result is that while RICO's wide applicability to corporations is helpful, the scope of its civil remedies substantially narrows the pool of plaintiffs that can receive compensation.
A. RICO's Limited Remedial Scope
RICO's interpretation in domestic case law has substantially limited its remedial advantages. As previously mentioned, RICO provides for a civil remedy at law. Section 1964(a) of the Act gives courts the power to award injunctive relief including "prohibiting any person from engaging in the same type of endeavor as the enterprise engaged in . . . or ordering dissolution or reorganization of any enterprise." 54 In some circumstances, RICO also stipulates the possibility of substantial punitive damages, including "threefold the damages [sustained]" as well as "the cost of the suit, including a reasonable attorney's fee." 55 This provision, however, is reserved only for individuals who have been "injured in [their] business or property." 56 The manner in which this latter restriction has been interpreted by courts substantially limits the Act's potential for garnering remuneration in cases involving multinational corporate abuse.
With regard to seeking compensation for injuries (rather than injunctive relief) the enumerated categories of "injury to business" and "injury to property" provide obvious restrictions. Their inclusion makes clear that Congress was intending to compensate victims for a somewhat narrowly tailored type of harm, such as innocent business owners who had lost their profits (or worse) through acts of racketeering. This restriction sits in contrast, however, to an uncodified portion of the RICO statute in which Congress articulates its intention that RICO "be liberally construed to effectuate its remedial purposes. Despite this congressional guidance, courts have almost uniformly held that personal injuries do not qualify as injuries to business or property. 59 As such, these elements appear to restrict the pool of potentially successful plaintiffs to those who had some form of objective economic interest at stake. In fact, the Seventh and Eleventh Circuits have gone so far as to interpret injury to business or property as a requisite to establish standing, rather than an element of the cause of action. 60 Although the most expansive of existing interpretations permits the inclusion of "employment losses" under the category of "business," and also includes "intangible items" under the category of "property," none appear to provide for the possibility of reparation for personal injury itself. 61 The extent to which plaintiffs can recover from economic losses which flow from personal injuries is the subject of greater debate. Yet the weight of authority once again leans toward a narrow remedial scope. In Grogan v. Platt, the Eleventh Circuit considered claims from the estates of F.B.I. agents that had been murdered in a gun battle with suspected bank robbers. 62 The plaintiff estates sought, among other claims, compensation for the resulting economic losses of the murders, including lost wages and funeral expenses. 63 The court engaged in a lengthy interpretation of congressional intent, and ultimately concluded that while the plaintiffs' argument had "some merit," Congress had not intended RICO to provide this manner of remedy. 64 The court therefore affirmed the district court's summary judgment against the plaintiffs as to their RICO claims.
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Phillip Morris, Inc., the Eastern District of New York considered claims from a group of plaintiffs who managed self-insured trust funds that provided health care benefits to union workers. 67 The plaintiffs sought compensation under RICO for the "economic injuries associated with treatment of smoking related injuries."
68 By contrast to Grogan, the court upheld the plaintiffs' claims, and delivered an emphatic endorsement of RICO's ability to compensate victims for economic losses which derive from personal injury:
The recovery of pecuniary losses associated with physical injuries directly caused by racketeering conduct is consistent with the language of the RICO statute. Such claims, furthermore, would materially advance the statute's legislative purposes of deterring racketeering, in all its forms, and of remedying, as fully as practicable, the economic consequences of racketeering."
69
Despite this isolated example, however, successful efforts to establish standing through the economic damages which flow from personal injury are rare. Contrary to the holding in National Asbestos Workers Medical Fund, the more restrictive Grogan ruling has found enduring traction in modern RICO cases.
70
B. A Narrower Class of Parties Eligible for Relief
Placing these holdings in the context of claims against multinational corporations, it becomes clear that the pool of applicants capable of garnering compensation via RICO is limited. A business or landowner who, in the course of suffering abuses, lost either business or property holdings, would likely fall under the purview of RICO's civil remedies. But the more common profiles-individuals who have sought the help of litigators by virtue of the human suffering they have incurred-fall largely outside the realm of RICO's civil compensation provision. This does not, of course, restrict RICO's remedial scope to a point of complete futility. The 67 74 F. Supp. 2d 221, 224 (E.D.N.Y. 1999). 68 Id. at 229. 69 Id. This perspective found similar traction in Libertad v. Welch, a First Circuit ruling concerning claims from women who had sought reproductive health services at blockaded clinics and had been intimidated by protestors outside. 53 F.3d 428 (1st Cir. 1995). Although the court ultimately found that the plaintiffs lacked standing because they claimed no injuries beyond general intimidation and harassment, the opinion suggested that economic injuries, and even physical injury itself, would have been sufficient to confer standing. Id. at 437. The court held that "Plaintiffs. . . could have standing to sue under RICO, if they were to submit sufficient evidence of injury to business or property such as lost wages or travel expenses, actual physical harm, or specific property damage sustained as a result of a RICO defendant's actions." Id. at 437 n.4. 70 See, e.g., Evans, 434 F.3d at 924-25.
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CUNY LAW REVIEW [Vol. 15:443 option to recover damage to business or property is not provided for under the ATS, as courts have generally held that property claims do not meet the requisite standards of a "widely accepted, clearly defined violation of the law of nations." 71 Rather than pursuing RICO as a primary legal tactic, however, litigators should consider its utility as an adjunct strategy to ATS claims. In doing so, they both broaden the scope of claims that can be made, and also slightly expand their remedial opportunities. Moreover, as the following sections depict, the onerous requirements of establishing jurisdiction, coupled with RICO's limited advantages for ascribing liability, further establish that RICO claims are not worth pursuing in isolation.
PART III. LITIGATING INTERNATIONAL ABUSES WITH RICO-THE OBSTACLE OF EXTRATERRITORIAL JURISDICTION
Although RICO has enjoyed burgeoning use in the realm of international litigation, the case law in this area is sparser than in the domestic arena. This paucity is further compounded by the lack of final judgments available-in several instances, although RICO claims have survived early motions for summary judgment, parties have agreed upon a settlement before a final verdict is reached. From the limited amount of case law that is available, however, the requirements for establishing extraterritorial jurisdiction under RICO have emerged as a substantial obstacle, significantly more onerous than the steps necessary to establish extraterritorial jurisdiction under the ATS. In Bowoto v. Chevron Texaco Corp. and in Wiwa v. Royal Dutch Petroleum-which both featured alleged abuses by extraction companies in the Niger Delta-the plaintiffs' RICO claims survived the initial rounds of pleading. 72 This progress elicited hopeful commentary from human rights proponents. 73 A more complete evaluation, however, reveals that the claims did not survive long. In both cases, RICO claims were dismissed for failure to uncover sufficient evidence during discovery to substantiate extraterritorial jurisdiction. 74 The courts demon-strated a tendency to seek guidance in antitrust and securities law for a framework by which to evaluate RICO's extraterritorial reach. 75 These frameworks place heavy burdens on litigators at early stages of the case, rendering RICO claims less appealing than their ATS counterpart in this regard.
Before examining these cases, it should be noted that the statutory language of RICO itself is largely silent with regard to extraterritorial jurisdiction. 76 Although it features repeated references to activities which effect "foreign commerce," courts have been reticent to hear suits in which the transaction or activities only "casually touch upon the United States."
77 Instead, the prevailing inquiry, as articulated by the Second Circuit in North South Fin. Corp. v. Al-Turki, is whether "Congress would have wished the precious resources of the United States courts" to be dedicated to the activities at issue. 78 With regard to litigation against corporations, this standard has been operationalized in two tests, both of which derive from securities and antitrust law: the conduct test and the effects test.
A. The Conduct Test
The conduct test requires the defendant to have committed activities inside the United States which "materially furthered the unlawful scheme." 79 The Ninth Circuit has held that in order for the conduct to be sufficient to establish jurisdiction, it "cannot be merely preparatory." 80 This latter stipulation proved critical in Bowoto, a case that was filed by a group of Nigerian nationals seekants' motion to dismiss exterritorial RICO claims for lack of subject matter jurisdiction). 75 See cases cited supra note 74. 76 In addition, this analysis assumes that personal jurisdiction has been established, preferring instead to focus on the disproportionate standards between establishing subject matter jurisdiction between RICO and the ATS. Personal jurisdiction, however, has also been the subject of some difficulty in both ATS and RICO claims. In Wiwa v. Royal Dutch Shell, for example, a district court found forum non conveniens in 1998 and directed that future litigation take place in London. On appeal, however, this decision was reversed, allowing the case to continue on U.S. ing to recover for a series of attacks at Chevron Nigeria's extraction facilities in the Niger Delta. 81 The plaintiffs, together with a group of over 100 local community members, had occupied the platform of one of Chevron's barges. 82 They alleged that after several days on the platform, Chevron Nigeria solicited the help of Nigerian Government security forces to remove the defendants, leading to the killing of several protestors and the torture of another protestor while in custody. 83 Despite the plaintiffs' lengthy account of the connections between the conduct of the defendant's offices in the United States and the alleged attacks in Nigeria, the court held that the corporation's actions in the United States were "'merely preparatory,' and not a 'direct cause' of the attacks." 84 The plaintiffs presented evidence that the defendants' office in the United States had a substantial range of control over the Nigerian based subsidiary. This included having "designed and adjusted the general security policies," maintaining "general control and supervision" over the subsidiary, and also engaging in a robust "media campaign to cover up [the subsidiary's] involvement in the attacks."
85 Regardless, the court dismissed these connections as insufficient to constitute "material" conduct, and reiterated its earlier assessment that "the evidence produced by plaintiffs reflects not that defendants made decisions during the attacks, but that there was an extraordinarily close relationship between the parents and the subsidiary prior to, during and after the attacks." 86 The Bowoto ruling, as a result, sets a difficult evidentiary standard in order to satisfy the conduct test. Short of a direct and well-documented order which instructs the international subsidiary to engage in, or pay for, activities which constitute a human rights abuse, establishing sufficient conduct to warrant extraterritorial jurisdiction is unlikely.
B. The Effects Test
Unfortunately for litigators, the effects test provides little additional flexibility. In Wiwa, despite allowing the RICO allegations to survive the pleading stage, the court eventually granted a summary judgment motion on the grounds that the plaintiffs had not established "sufficient effects in the United States to give the Court sub- ject matter jurisdiction." 87 Wiwa was one of three lawsuits brought against the Royal Dutch Petroleum Company, as well as several of the company's employees and subsidiaries, alleging the corporation's complicity in human rights abuses in the Niger Delta. 88 Although a wide range of claims were filed, including environmental damage, bribery, and obstruction of justice, the most severe allegations concerned Shell's complicity in the arrest and execution of the "Ogoni 9"-a group of nine activists who had protested Shell's activities in the region as part of a broader community of protestors. 89 In its assessment of extraterritorial jurisdiction, the court acknowledged the paucity of litigation on the subject and also the lack of clarity regarding which standard to apply. 90 Like the Bowoto ruling, however, the court once again sought guidance in "precedents concerning subject matter jurisdiction for international securities transactions and antitrust matters." 91 The Wiwa ruling spliced the tests one step further, stating that the effects test can be further subdivided into the "securities-based effects test" on one hand, in which "Plaintiffs must show substantial, direct effects on the United States," and the "antitrust based effects test," on the other, in which plaintiffs must demonstrate "intentional, actual, and substantial effects on United States imports and exports." 92 In Wiwa, the plaintiffs sought to establish effects in the United States through the impact which the actions of the Nigerian subsidiary had on the profits of the United States parent company. Specifically, the plaintiffs alleged that racketeering activity had allowed the corporation to avoid several activities which would have jeopardized profits, including: agreeing to the demands of the activists; addressing the environmental hazards the corporation had created; and generally allowing their "manner of operations" and "international position" to be challenged by the activist movement. 93 The corporation's ability to smother these activities, the plaintiffs alleged, allowed the corporation to import Nigerian oil into the United States at a lower cost, thereby increasing profits and al- These arguments failed to resonate. As the court explained, despite the plaintiffs' assertions, there was no evidence that the defendants' actions had contributed to an increase in investment returns or profits. Specifically, the plaintiffs had failed to establish "either (1) that Defendants' alleged racketeering activity lowered their costs of producing oil in Nigeria . . . or (2) if Defendants did have lower production costs in Nigeria, that these lower costs resulted in greater investment returns or otherwise affected commerce in the United States." 95 The latter of these two conclusions appears to pose a unique and especially intractable obstacle for litigators seeking to establish extraterritorial jurisdiction via the effects test. Prior to the Wiwa holding, it might have appeared reasonable to assume that a multinational corporation which aggregates profits from a range of international subsidiaries will benefit by at least some margin if one of its subsidiaries has managed to lower production costs. Although the absolute sum of profits from the corporation's international subsidiaries may remain unchanged when they are pooled, the fact that one division's increase in profit might be off-set by another division's loss should not discount the reality that the corporation has still felt the "effects" of the increased profit margins from its Nigerian operations. The court's conclusion, however, appears to suggest the opposite. It states that even in the event that the defendants are able to prove that production costs in Nigeria have been lowered through racketeering activity, defendants must also have demonstrable evidence of the effect-presumably through incremental profit increases or a shift in the corporation's share price-of the increased returns to the parent company in the United States. If this holding proves durable through subsequent judgments in international RICO cases, the standard it sets will remain an onerous obstacle for human rights litigators to overcome.
With regard to the alternative test articulated in the Wiwa holding-the antitrust-based effects test-the plaintiffs' evidence fared no better. 96 The court reiterated a similar argument, stating 94 Id. at *6. 95 Id. 96 In Bowoto, the court's analysis of the antitrust effects test was nearly identical: Plaintiffs fail, however, to provide any evidence that defendants' treatment of the environment, the local community, oil protestors generally, that "even assuming that Defendants' alleged racketeering activity lowered their Nigerian production costs, Plaintiffs provide no specific evidence that these lower costs resulted in lower oil prices or higher investment returns in the United States." 97 Although the court did not find it necessary to reach the question of whether or not "intent" had been established, it did provide some guidance for future litigation in this regard. The court noted that because the plaintiffs had failed to demonstrate the proportion of Nigerian oil that had been exported to the United States, there was insufficient evidence to "establish that the Defendants undertook their alleged racketeering activity in order to affect the United States, in addition to, or as opposed to, other countries."
98 Should future holdings stipulate that the antitrust test is a more apposite evaluation, litigants will be faced with the obvious difficulty of proving not only the effects mentioned above, but also the underlying intent of the corporation to bring about such effects. In any event, the antitrust-based test appears to mirror the difficult obstacles provided by the securities-based test. Both require litigators to isolate an incrementally identifiable chain of connections from a complex and opaque operating environment.
C. A Comparison to Extraterritorial Jurisdiction Under the ATS
Regardless of which test litigants employ to establish extraterritorial jurisdiction, the expectations on the litigator are substantially more cumbersome than that of establishing extraterritorial jurisdiction under ATS litigation. This held true even before Kiobel introduced the possibility that corporate complicity falls entirely outside the realm of the statute. The language of the ATS states that "district courts shall have original jurisdiction of any civil action by an alien for a tort only, committed in violation of the law of or these specific plaintiffs, generated any impact on the United States economy. Plaintiffs state that "[s]uppressing protest allows defendants to escape paying for measures that would avoid and remediate the harms caused by extraction, thereby lowering the cost of extraction and increasing profits earned by defendants from the sale of Nigerian oil in the U.S." Plaintiffs' statement, however, lacks any evidentiary support. Plaintiffs present no evidence that killing or otherwise suppressing protestors saves defendants money, or otherwise increases their profit margin. Plaintiffs therefore fail to present evidence that defendants gained a competitive advantage in the United States, or impacted the U.S. economy, by engaging in the alleged racketeering activity. 97 See Wiwa, 2009 WL 928297, at *8. 98 Id. at *8 n.20 (emphasis added).
$15.5 million to "establish a trust for the benefit of the Ogoni people, and cover some of the legal costs and fees associated with the case."
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From the perspective of a litigator, the lessons emerging from these cases are clear. First, from what limited rulings are available, the test to establish extraterritorial jurisdiction has yet to be met in a case where human rights allegations are being brought. Pleading a broad effect on profitability is not sufficient. Second, the standards that courts have articulated are onerous, requiring substantial analysis and discovery on the part of the litigator at an early stage of the case-well before the merits of the substantive RICO claims can be addressed. Finally, by comparison to the standards of establishing subject matter jurisdiction via the ATS, RICO is especially cumbersome.
PART IV. RICO'S LIMITATIONS AS A METHOD OF ASCRIBING DIRECT LIABILITY
If the obstacles regarding extraterritorial jurisdiction can eventually be overcome, there is, as mentioned, a limited class of plaintiffs who would be able to benefit from RICO's remedial options. These plaintiffs, however, are unlikely to discover that RICO provides litigators with a more direct avenue of ascribing liability to corporations involved in human rights abuses. Although the expansive scope of RICO's "enterprise" once suggested that courts might draw a wide net over players involved at the periphery of an enterprise's activities, domestic case law has substantially curtailed this reach. It should be noted that this question has yet to be fully addressed by courts in an international human rights setting (as most claims have foundered at the extraterritorial jurisdiction stage). But there is little reason to believe courts will approach international cases in a different manner than their domestic counterparts. Litigators who file RICO claims are just as likely to face the largely unresolved debate regarding which standards of law to apply to complicity allegations as they would if pursuing ATS claims alone.
A. The Once-Expansive Possibilities of the Term "Enterprise"
As previously mentioned, the term "enterprise" has been flexibly construed in domestic case law. To some degree, this flexibility
